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DEDICATION

To all the victims of the gravest crimes of international law committed in the Democratic Republic of the Congo.

Eugène Bakama Bope

President of the Club des amis du droit du Congo ( CAD)

FOREWORD
The Club des Amis du droit au Congo (CAD) honored us when they asked us to write the foreword of this study “The repression of international crimes before Congolese jurisdictions”. We accepted, motivated by the aphorism that makes the commitment of any activist or peacemaker sacred and that we wish to pass on to the generations that want to put an end to the reign of impunity: “Phlegmatically accepting to live in a unfair and criminal society amounts to sinning as criminals.”

The problematic of the fight against impunity for international crimes and serious violations of human right is at the heart of the daily concerns linked to the administration of justice in the Democratic Republic of the Congo. Ordinary mortals wonder how and what to do with those who are responsible for international crimes and serious violations of human rights and international humanitarian law in order to give adequate compensations to the victims of these atrocities. 

The victims, who fear their butchers might be granted high official functions, put huge hopes in the International Criminal Court. Unfortunately, for some victims, this international criminal tribunal is limited because of the time and material limitations of its jurisdiction. However, organizing its independent repressive jurisdiction is one of the regalian missions of the democratic Congolese state. This universal principle of state responsibility is undermined by the lack of will and capacity of the Congolese state to organize the repression of those who are presumed to have committed international crimes.

The study of the Club des Amis du droit au Congo is an important element in the debate on the transitional justice mechanisms that should be implemented in the DRC to efficiently fight against the impunity of those who are presumed to have committed serious violations of human rights and of international humanitarian law. 

The content of this study, which is both scientific and professional, is readable by anyone i.e. both by lawyers and uninitiated people, who will learn the basic mechanisms that are and should be implemented for international crimes and serious violations of human rights in the DRC to be adequately prosecuted. 

Thanks to the method adopted, the study enables us to think coherently and refreshes the memory of the readers in the field of the law applicable to the international infractions that were committed in the DRC through three chapters. The first chapter only focuses on the repression of the crimes committed before the entry into force of the ICC Statute; the second chapter discusses the repression of the crimes committed after the entry into force of the ICC Statute; and the third chapter examines the judicial precedent mechanisms through an analysis of the Congolese judicial precedent on the repression of international crimes.

We wish luck to the Club des Amis du droit du Congo and hope this study will not be the last of the series. 

                                                                            Mr André KITO MASIMANGO

                                                     Coordinator of the DRC Coalition for the ICC

                    List of abreviations

DRC: Democratic Republic of the Congo

ICC: International Criminal Court

ICTY: International Criminal Tribunal for the former Yugoslavia

ICTR: International Criminal Tribunal for Rwanda 

ICJ: International Court of Justice

UN: United Nations 

OTP: Office of the Prosecutor

CPM: Military Criminal Code
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Introduction

The DRC was the first State Party to send their nationals to the ICC and the first State Party to implement the Rome Statute as the treaty was the basis in national military tribunals. 

Complementarity is important. Indeed, national jurisdiction must try suspects as the ICC cannot try everyone. Thus, national jurisdictions are necessary to fight impunity. 

However, national jurisdiction in the DRC must take up challenges such as finding the balance between peace and justice, fighting corruption, etc. Thus, the intervention of the ICC is necessary to fill the gap and should be limited in time. 

In the case of crimes committed before 2002 – entry into force of the Rome Statute –, national jurisdictions often prefer peace than justice and refuse to try suspects. Which jurisdiction would fill the gap? Does not impunity favor the emergence of new crises? How efficient is the ICC in the case of the DRC?

Chapter one: The repression of crimes committed before the entry into force of the Rome Statute

The crimes committed during the two wars that raged in the DRC and after remain unpunished. How to punish today’s crimes if those who committed crimes in the past benefit from impunity? Transitional justice is important for the balancing of serious crimes inherited from the past and for the building of a rule of law. 

§1. The role of national tribunals

Congolese tribunals have the primary responsibility to try the perpetrators of crimes committed in the DRC. However, Congolese tribunals are experiencing a crisis that impedes them to fight impunity: inappropriate legislative framework, no independence for the judges, lack of expertise of Congolese judges in the prosecution of international crimes, lack of equipments and low budget, tradition of impunity and judicial paralysis of victims. 

§2. The role of foreign national tribunal (universal jurisdiction)

A new norm is becoming more and more important: universal jurisdiction. According to this norm, some states may try suspects of international crimes. Universal jurisdiction consists of the right of the state to prosecute and try the alleged perpetrator of a crime, no matter where and by who the crime was committed; this norm must be applied according to the rules of fair trial. 

International law imposes on states to exercise universal jurisdiction against the alleged perpetrator of a crime whenever the criminal is on their territories. However, when the perpetrator is not on their territories, states do not have to try them.  

There have been several instances of trial under universal jurisdiction: the Yerodia case in Belgium, the Eichmann case in Israel, the Niyonteze case in Switzerland, the Munyaneza case in Canada, the Pinochet case in Chile, Spain and England and the Murwanashaska and Musoni case in Germany. 

Universal jurisdiction has to be used with circumspection otherwise it will be trivialized. The other difficulty is the question of immunities of suspects but also the enforcement of universal jurisdiction, the gathering and protection of evidence, testimonies and victims, etc. 

Many states are still reluctant to use universal jurisdiction mainly for political reasons because many cases are against political representatives who still are in power. 

§3. The role of international tribunals

 
1°. Ad hoc tribunals (ICT)

An ad hoc tribunal would be the best solution for the situation in the DRC. However, this solution is not an option because there exists a lack of material and human resources due to a lack of political will from states and international community. Moreover, both ICTs (in Arusha and The Hague) have been the object of critics because: they are far from where the crimes were committed, they do not have any impact on the national judicial system, victims may only have the status of witnesses and their operating costs are really high. 

DRC representatives should explicitly ask the UN Security Council to establish an international criminal tribunal to try the perpetrators of the crimes that were committed before the ICC was established. 

2°. Internationalized or hybrid tribunals

In the DRC, such tribunals would be in charge of the prosecution of genocide, war crimes and crimes against humanity as well as serious violations of human rights and of international humanitarian law. They would also contribute to strengthen the national system and to bring social peace through justice for all. 

The participation of international experts would be crucial and could create a momentum the system needs to fight the endemic impunity that exists in the DRC for both serious crimes and criminal infractions. 

Internationalized of hybrid tribunals would have to be established either by the adoption of a national law or through an agreement with the UN. They would mainly focus on any international crime committed before the establishment of the ICC. 

Such tribunals were established in Cambodia and in Sierra Leone. When analyzing how they have been working, one can see that they have strengthened both international criminal law and the national system. However, national prosecutors and judges remain disturbed by the weakness of witness protection, the lack of funds and the limited support from representatives and the public. 

In the context of the DRC, the Minister of Justice supports the establishment of hybrid tribunals(specially the “chambres spécialisées ”. He should thus turn his words into actions and ask the UN to help the DRC in establishing an internationalized or hybrid court. 

Chapter two: The repression of crimes committed after the entry into force of the Rome Statute

§1. The role of the ICC

The establishment of the ICC is crucial in the development if international criminal law as the ICC is the first permanent international criminal tribunal capable of prosecuting the gravest crimes and to grant victims the right to participate, be represented and receive compensations. However, the ICC only has jurisdiction to prosecute the highest military commanders or superiors; it has to respect the principle of complementarity; it has limited resources – thus forcing the Office of the Prosecutor to select which situations and cases to prosecute. 


1°. The politics of prosecution of the OTP

Four principles are at the basis of the policy of prosecution of the OTP:

· Independence: this would mean the process is influenced neither by any specific external source nor by the level of cooperation of a specific party. Human Rights Watch noted that to date all suspects are rebel leaders; thus, the ICC should not encourage voluntary referrals because governments tend to transfer their opponents. 

· Impartiality: presumption of innocence is one of the bases.

· Objectivity: investigations should be conducted both on incriminating and on exonerating bases. 

· Non discrimination

For the OTP to open an investigation, three criteria must be met: 

· The existence of a legal basis

· The admissibility: this lies on complementarity and gravity even though the latter remains undefined by the ICC. 

· The interest of justice: the decision to not use justice must be exceptional; the interest of justice must be coherent with the goals of the Rome Statute; and the interest of justice must not be mixed up with the interest of peace or of victims. 


2°. The action of the ICC in the DRC

On 3 March 2004, President Kabila wrote a letter to the ICC authorizing it to organize trials against perpetrators  of violations of international law considering the fact that the legal system in the DRC was too weak. 

The ICC is currently working on three cases: The Prosecutor v. Thomas Lubanga Dyilo; The Prosecutor v. Germain Katanga and Mathieu Ngudjolo; The Prosecutor v. Bosco Ntaganda (still at large despite the arrest warrant)

§2. The role of Congolese jurisdictions in the repression of international crimes


1°. The implementation of international crimes into the Congolese legal system

The DRC has a monist system: for a treaty to be part of the legal system, it must have been published in the official gazette. Once it has been published, it becomes more important that any law (whether published before or after).The Rome Statute, which was published in the official gazette of 5 December 2002 is part of the Congolese legal system. For coherence reasons, in a monist system, for a treaty to be applied, several other texts must be implemented. 

In the DRC, only military jurisdictions can enforce the provisions of the Rome Statute on the most serious crimes.  According to a report of the International Law Commission, international crimes are: crimes under international law; the crimes that have become of international nature and have been included in conventions; and the crimes under national law that have become international because of the circumstances. Generally speaking, international crimes are violations of rules established by international norms; materially, they are violations of the law of concern to the international community. 

The definitions of international crimes are different in the Rome Statute and the Congolese military judicial code. Moreover, the sentences are not the same in both systems (death penalty and no sentence for war crimes in the DRC). Also, the DRC has still not adopted an ICC implementation law to facilitate the prosecution of the perpetrators of crimes by Congolese tribunals. 


2°. Military justice as a mechanism of repression of international crimes

Congolese lawmakers granted exclusive jurisdiction to military jurisdictions. However, in the DRC, military justice is not efficient because its norms are contradictory with the constitutional and international norm of fair trial. 

The 2006 Constitution has changed the legal order; a commission will thus have to establish the new status of military justice under the new Constitution. 

Measures will have to be adopted soon to guarantee the independence of military judges. The Parliament will have to revise the legislation that is not coherent with the Constitution, more specifically the provisions of the military judicial code. 


3°. The challenges of complementarity

One of the main elements of the Rome Statute is the primary responsibility of states to prosecute crimes and put an end to impunity. Complementarity is related to the investigations, prosecutions and trials; it states that when the states that has jurisdiction remained inactive of has not had the will to prosecute, the ICC shall have jurisdiction.  

Thus, for a case to be admissible: 

· No investigations or prosecutions shall have been launched

· No investigations shall have been completed and the state shall have decided not to prosecute

Then, if both those conditions are met, the ICC should consider whether the state is unwilling or unable to prosecute. 

The OTP also invented the concept of positive complementarity. Under this concept the Court, and more generally the international community, help strengthen the capacities of national jurisdictions to fight impunity. 


4°. The challenges of cooperation

The ICC needs all states to cooperate. Without cooperation, the ICC would not work at all. Some states, including the DRC when they refused to surrender Bosco Ntaganda, say that peace is more important and urgent than justice. This is an argument several states have been using to avoid cooperation.

Chapter three: Congolese jurisdictions are put to the test of crimes under international law

In the DRC, only military tribunals have jurisdiction to try international crimes. These tribunals are fast but they are often too hasty and rough. Indeed, they tend to not analyze specific cases in the light of their contexts, which leads to a trivialization of crimes under international law. 

§1. Analysis of the contextual elements in the cases examined before Congolese tribunals

1°. Crimes against humanity
A. Widespread or systematic attack

The attack has to be either widespread or systematic – the ICC is the first international tribunal whose statute states that those conditions are not necessary cumulative. 

B. Against any civilian population

In Rome, states agreed for the Rome Statute to provide for the conditions “widespread” and “systematic” to be alternative only because the text further stated that the attack had to be directed towards a civilian population. 

C. The jurisprudence of the ICC on the political element in the commission of crimes against humanity

In at least two of its decisions, the ICC affirms that for an attack to be considered a crime against humanity, it must have been carried out in the framework of the politics of an organization or of a state. The politics do not necessarily need to be formally enounced.  

D. Congolese jurisprudence

In the DRC, military tribunals tend to only make sure the attacks were widespread and forget about the political element. 

2°. War crimes

For a crime to be considered a war crime, it must have been committed in the framework of an “armed conflict” – this term is restrictively defined by the Geneva Conventions.  

E. Armed conflict in the Rome Statute

As stated in article 8 of the Rome Statute, which is an article inspired by the Geneva Conventions, before there can be a war crime, there must be an armed conflict, no matter whether the conflict is national or international. It is important to differentiate armed conflict and national tensions – the former being a protracting conflict between the governmental authorities and organized armed groups. This difference and the characteristics of armed conflicts were analyzed in the Bashir case and in the Lubanga case. 

F. Doctrine

Andreas Zimmermann explained that unlike as in the case of sustained armed violence, the operations need not be kept going continuously by the conflicting Parties for an armed conflict to be qualified. They just have to be protracted. In the Bemba case, the criterion of length was not examined; this deprived Congolese jurisdictions of elements of evaluation when they would have needed them for some conflicts only last one or two days in the DRC.

G. Congolese jurisprudence

Congolese military tribunals did not always check whether there had been an “armed conflict” before declaring war crimes had been committed. In the decisions we examined, we could not determine whether the judges tried to find out whether the conflict was to be considered an armed conflict for being characterized by the elements mentioned above (“organized group”, “protracted conflict”, and “control of a zone of the Congolese territory”). When examining some of the decisions, we noticed that the conditions of an armed conflict were not met. Thus, we can say that Congolese military tribunals abusively qualified some acts as war crimes. Most of the prosecuted crimes should have been prosecuted on the basis of domestic law and not on the basis of the Geneva Conventions or of the Rome Statute.

§2. The status of person protected from war crimes

The second problem of the decisions of Congolese military tribunals lies in the definition of civilian population.

1°. The doubt on whether a person is a victim of a war crime
Civilian populations are protected by the Rome Statute; if they are victim of a crime during an armed conflict, the crime is considered a war crime. However, in the decisions we examined, we found out that when there was a doubt, even minor, on the status of civilian of a victim, the Congolese jurisdictions considered the victim was a combatant to avoid the qualification of war crime.

2°. The principle of non-discrimination of civilians

All civilians are protected from war crimes without any discrimination. However, Congolese military jurisdictions considered the political opinions of the victims make the presumption disadvantageous for victims, to avoid the qualification of war crimes and “justify” inhuman treatments.
3°. The protection of the United Nations personnel and of affiliated staff

Under article 8(2)(b)(ii) of the Rome Statute, the members of peacekeeping missions are protected by international law as long as they are neutral and impartial. They lose this protection whenever they bond with one of the parties to the conflict. Whenever there is a doubt on whether a member of the UN personnel has bound with one of the parties to the conflict, they should be considered a civilian and be protected under the Rome Statute. This condition was never examined by Congolese military tribunals and the decisions were thus not motivated enough.

§3. The different regimes of responsibilities 

1°. The regime of responsibility in Congolese law
The regime of responsibility in Congolese criminal law operates two distinctions:

1. a distinction between the material perpetrator (the person who actually killed) and the intellectual perpetrators of a crime (the person who instigated the act committed by someone else and who is thus responsible for the commission of the crime for giving the order)

2. a distinction between the main perpetrator (whose act was necessary for the commission of the crime => may be prosecuted on his own) and the accomplice (whose act was indispensable for the commission of the crime => may not be prosecuted without the main perpetrator)

2°. The regime of responsibility in international criminal law

International criminal law and more specifically article 28 of the Rome Statute only operates a distinction between individual perpetrator and commanders and superiors. Thus, if the crime is not a crime under international law, the question of the responsibility of commanders and superiors should not be looked for since it would not be relevant in a national context.

H. Article 28 of the ICC Statute

cf. article 28 of the Rome Statute (http://untreaty.un.org/cod/icc/statute/english/rome_statute%28e%29.pdf)

I. The meaning of article 28 of the Rome Statute

Article 28 states that the commander is responsible for the failure to perform an act required by international law. This idea was made very clear in some of the decisions of the ICTY but the ICC seems to have stepped back in the Bemba case saying that a person could not be held responsible if she has not participated in the commission of the crime.

J. The report of the NGO Avocats sans Frontières on Congolese judicial precedent

In a report, the NGO Avocats sans Frontières concluded that judges should always find out to what extent the persons holding authority ordered, solicited or induced criminal behaviors. 

However, we disagree with this conclusion. Indeed, in article 25(3)(b) of the Rome Statute on individual responsibility (not on the responsibility of commanders) states that a person may be held accountable if they “order[ed], solicit[ed] or induce[d] the commission of such a crime”.  If the judges tried to find out who ordered, solicited or induced a crime, they would mix up the two regimes of responsibility.

K. Analysis of the judicial precedent in Congolese tribunals

Congolese tribunals seem to have mixed up the two regimes. Sometimes, they even judged that a commander should be held responsible because they ordered the commission of a crime but also because they did not prevent their soldiers to commit it, which is a contradictory statement. The judges should have only considered the domestic regime of responsibility when judging internal crimes and the international regime of responsibility when judging international crimes.

Conclusion

Many crimes have been committed in the DRC. Those that were committed before the entry into force of the ICC may not be prosecuted by the international tribunal but those that were committed after its entry into force may be prosecuted by the ICC. 

Given that a huge number of crimes were committed in the DRC, and given the fact that if they were to judge them, national tribunals would be overwhelmed, it would be necessary to establish a special tribunal and to encourage foreign tribunals to use their universal jurisdictions when the perpetrators of crimes committed in the DRC are on their territories. 

The establishment of the ICC gave rise to the hope that the crimes that were committed after 2002 would be judged. Unfortunately, the ICC has limited resources and it thus has to focus on a very limited number of cases. Many crimes could remain unpunished. 

Congolese tribunals have to be reinforced, both in qualitative and quantitative terms and this is the responsibility of the Congolese government. 

Recommendations

1°. To Congolese authorities

· Support the adoption of an implementation law of the Rome Statute by the Parliament and invest in the training of judges and prosecutors (for international crimes and the protection of victims and witnesses). 

· Write a report and ask the UN for help to establish a hybrid tribunal.

· Grant more resources to the reform of Congolese justice in is whole.

2°. To the international community

· Continue supporting the reform of the Congolese judicial system.

· Support the adoption by national authorities of an implementation law of the Rome Statute.

· Support any other effort to strengthen the capacity and the will of national system to genuinely investigate and prosecute international crimes.

3°. To the International Criminal Court

· In the framework of positive complementarity, strengthen the capacities and the roles of national jurisdictions to prosecute the most serious crimes and promote the fight against impunity. 

